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PER CURIAM.

In Docket No. 205706, defendants appea as of right the tria court’'s order denying their
motion for a judgment notwithstanding the verdict and a new trid, and the judgment entered in favor of
plaintiffs. In Docket No. 205712, plaintiffs gpped thetrid court’s order reducing the verdict amount by
$297,000. These cases were consolidated on appeal. We reverse and remand for entry of ajudgment

notwithgtanding the verdict.
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This gpped arises from the denid of a crop insurance clam filed by plaintiffs for a potato crop
lossin 1992. Defendant Matthew DuRussel of defendant DuRussel & DuRussdl, Inc. insurance agency
sold two potato palicies to plaintiffs from Crop Hall Management, the management company for Mutua
Service Casudty Insurance Company.! When the insurance company refused to pay plaintiffs potato
clam at the end of the 1992 crop year, plaintiffs clamed that defendants tortioudy interfered with the
contract.? In their amended complaint, plaintiffs aleged that DuRussdl “intentiondlly, wrongfully, and
fdsdy informed Defendants Mutua Service Casudty Insurance Company and Crop Haill Management,
Inc. that Plaintiffs never intended to harvest their crop, had no place to store their crop if harvested,
were poor farmers, and were ‘farming for the insurance benefits” which caused the breach of the
insurance contract.

At trid, much of the testimony focused upon the economic and emotional damages that the
falure to collect insurance caused to plantiffs.  William Irwin tetified that the cold, wet weether
prevented him from harvesting about sixty percent of his potato crop in 1992. Irwin said that before
1992, plaintiffs used a nearby storage facility a the Wetzel farm. He admitted that he was unable to
come to an agreement in 1992 with Gary Meyer, who rented the farm that year, concerning plaintiffs
continued use of the facility, so plaintiffs left this sorage facility. However, Irwin tedtified, he had
another storage facility lined up in July 1992 and the use of two more storage facilities were arranged
later in thefdl. Severd of plaintiffS neighboring potato farmers tetified that 1992 was a bad year for
potatoes and that their potato clamswere paid in 1992.

James Colville, who adjusted crop losses on a part-time basis, opined that the adjusting by Jack
Brinkman, the independent adjuster who was hired by Crop Hail to adjust plaintiffs clam, was
improper and that the claim should have been paid. In response to a hypothetical Stuation in which an
agent told Crop Hall that plaintiffs had no place to store their potatoes and this information was fase, he
dated that this action would be unethicad and that there was no legitimate reason for telling thisto an
insurance company. However, he said that it would be proper for an agent to answer an adjuster’s
guestions about a claim, that an agent has a duty to talk with the company and advise it of potentia
problems that would affect the vdidity of a cdlam, and that preventing insurance fraud would be a
legitimate reason to give an insurance company information learned by the agent.

Ann Fattery, the credit manager for Berger and Company, to whom plaintiffs had assigned their
interest in the insurance policy as security for farm operating loans, tedtified that she called DuRusH
severd timesto find out why plaintiffs clam had not been paid. She tedtified as follows:

[W]henever | would cdl Matt, when | would ask him what they are going to do about
Bill’s dlam and what the satus of the clam was, Matt dways first laughed. And instead
of responding to my questions, he would make comments. Some of the comments that
| recdl was. You know that Bill doesn't have any storage; you know that he redly
didn’'t plan on taking those potatoes out of the ground; you know he's only farming for
the insurance; and you know thet Bill isn't avery good farmer. And he comments to me
about fraud.



The only witnesses who testified regarding DuRussdl’ s contact with the insurance company, and
therefore his aleged interference with plaintiffs contract, were Matthew DuRusse, Jack Brinkman and
John Mack, the regiond clams manager for Crop Hal. DuRussd denied any attempt to cause
plantiffs insurance to be denied. He dtated that he did not participate in the claim process beyond
assigting when someone requested him to furnish information. He acknowledged that in August 1992,
he told either Brinkman or Mack that he had a concern about plaintiffs storage capacity a the Wetzel
facility in response to questions after plaintiffs apparently lost the storage facility. He denied saying that
plantiffs had no storage and he denied Hattery's testimony regarding his statements. However,
DuRussdl was impeached with his depostion testimony, in which he stated that he told either Mack or
Brinkman: “My concern thet | told him isthat thereé s alot of acres of potatoes there, you know. He's
leaving the storage over here. That was the concern | had,” referring to the Wetzd storage facility. He
was aso impeached with deposition testimony that “I volunteered the information to them because if
you have 700-some acres of potatoes and no home for them, right, you should have ahome. You've
got to have someplace to put the potatoes in the wintertime,” and that “[i]n my opinion, you have to put
the potatoes someplace before they freeze into the ground. If you have no place to put them, | don't
believe that you should be getting paid on aclam, in my opinion.” He further stated at his deposition, in
response to a question of whether the clam was denied because plaintiffs had no storage, that “[t]he
information | was told by Crop Hail Management, to the best of my knowledge, that is the reason the
clam was denied.”

Jack Brinkman tedtified that he went to plaintiffs farms and determined that plaintiffs did not
have an insurable loss for potatoes because crop production exceeded the guaranteed minimum crop
amount for potatoes. He denied that DuRusse interfered with plaintiffs insurance contract. Brinkman
testified that plaintiffs had a good potato crop, but did not appear to be harvesting it in 1992. Thus,
based on his appraisa of the crop in the field, production exceeded the guarantee under the insurance
policy. He stated that William Irwin told him that he had lost storage in August 1992 and showed him
one other storage facility that would hold only about ninety acres of potatoes, dthough plaintiffs were
farming dmogt five hundred acres of potatoes. Brinkman said that he cited lack of sufficient storage in
his specia report to Crop Hail because storage is one factor to consider when determining whether a
farmer is making an atempt to harvest his crop. He sated that he did not recommend denid of
plaintiffs clam only because of sorage. In Mack’s deposition testimony, admitted at trid, he stated
that he made the ultimate decison to deny plaintiffs clam because production in the field exceeded the
insurance guarantee and that an insurance agent does not have the right to rgject or accept any clam. In
addition, he tetified that the storage issue may have been discussed as a congderation.

George Schlegd, aformer foreman for plaintiffs testified that plaintiffs had a good crop in 1992,
but that William Irwin told him not to harvest in some fields because it might affect plaintiffs insurance
cam. He fdt that William Irwin smply intended to collect on the insurance and thus get more money
than if he harvested.

After the close of proofs, both parties moved for a directed verdict, but the court Sated: “I
would not think of not letting this jury decide this case after dl that they have heard.” The jury returned
averdict in favor of plaintiffs for $1,000,000-- $600,000 for logt profits and $400,000 for emotiond



digress. The Court granted a reduction of $180,000 in the amount of the judgment, citing the
“settlement with co-defendant.” After entry of this judgment, defendants filed a motion for a judgment
notwithstanding the verdict (INOV) and, in the dternative, for anew trid and remittitur. At the hearing,
thetria court stated, regarding the jury verdict:

| was stunned, and I’ ve been in this job for eight years, and | have not been as shocked
... | don't want to grant defendant’s motion. | beieve in the province of the jury. |
have never overruled ajury before. If | do it thistime, | hope that there will never be an
occasion in my career as ajudge that | would ever do it again.

The court subsequently denied the motion for INOV, citing only DuRussd’s depostion testimony,
which was used a trid to impeach him, in which he stated that he was given information from Crop Hall
that the clam was denied because plaintiffs had no storage, and that DuRussdl volunteered to Brinkman
or Mack that plaintiffs “did not have storage,” in the words of the court. However, the court further
reduced the verdict by $297,000, citing the settlement between Crop Hail and Berger.

In Docket No. 205706, defendants first argue that the trid court improperly denied their motion
for INOV because plaintiffsfailed to establish tortious interference with a contract.

The standard of review for INOV requires review of the evidence and dl legitimate
inferences in the light most favorable to the nonmoving party . . .. Only if the evidence
50 viewed fals to establish a clam as a matter of law, should a motion for judgment
notwithstanding the verdict be granted. [Forge v Smith, 458 Mich 198, 204; 580
NW2d 876 (1998) (citations omitted).]

In Feldman v Green, 138 Mich App 360, 378; 360 NW2d 881 (1984), this Court set out the
test for determining whether a plaintiff has aleged aclam of tortious interference with a contract:

[O]ne who aleges tortious interference with a contractud . . . reationship must dlege
the intentiona doing of a per se wrongful act or the intentiona doing of alawful act with
malice and unjudtified in law for the purpose of invading plaintiff’s contractud rights. . . .
Under the latter ingtance, plaintiff necessarily must demondrate, with specificity,
affirmative acts by the interferor which corroborate the unlawful purpose of the
interference.

A “per 32 wrongful act” is tha which is “inherently wrongful” or can never be “judtified under any
circumgtances.” Formall, Inc v Community National Bank of Pontiac, 166 Mich App 772, 780;
421 Nw2d 289 (1988). However, “per seillegd acts’ are not a prerequidte to liability under the tort
of interference with a contract. Feldman, supra a 369. Tortious interference can aso be established
by intentiondly doing “a lavful act with maice and unjudtified in law for the purpose of invading
plantiff’s contractud rights.” Id. This determination in Feldman was based in part on Bahr v Miller
Bros Creamery, 365 Mich 415, 425; 112 NW2d 463 (1961), where the Supreme Court held that
“otherwise lawful acts may be actionable’ if the defendant “intentiondly and actively induced the
breach.” In addition to being intentiond, the interference must be “improper,” i.e, illega, unethica or



fraudulent. Trepel v Pontiac Osteopathic Hospital, 135 Mich App 361, 377; 354 NW2d 341
(1984); Weitting v McFeeters, 104 Mich App 188, 197-98; 304 NW2d 525 (1981). Therefore,
according to the standard jury ingructions, the e ements for tortious interference with a contract are: (1)
plaintiff had a contract with athird party; (2) defendant knew of the contract; (3) defendant intentionaly
interfered with the contract; (4) defendant improperly interfered with the contract; (5) defendant’s
conduct caused the third party to breach the contract; and (6) plaintiff was damaged as a result of
defendant’ s conduct. SJi2d 125.01.

Accordingly, we must look to see whether plaintiff established a primafacie case of interference
with a contract by proving dl of the dements of the tort in this case. Defendants do not dispute the first
and second dements of thetort. It isclear that plaintiffs did have insurance contracts with the insurance
company through Crop Halil, and that Matthew DuRussel was the insurance agent who brokered such
contracts. However, the remaining € ements are more problematic.

The third and fourth dements require that plaintiffs set forth evidence that defendants
intentionaly and improperly interfered with te contract, in essence that defendants acted with the
primary improper purpose to cause the breach and to do so in a manner that was fraudulent, unlawful,
unethical or not justified under any circumstances. SJI2d 125.03; SJ2d 125.04. On gpped, plaintiffs
do not argue that there is any evidence that defendants ever told Crop Halil or the insurance company
that “ plaintiffs never intended to harvest their crop” or “were poor farmers, and were ‘farming for the
insurance benefits’” as dated in ther amended complaint. Rather, plantiffs rey upon defendant
DuRuss’s own testimony as proof of their dlegation that defendant told Crop Hail that plaintiffs “had
no place to store their crop if harvested.” At trid, DuRussel was impeached with deposition testimony
in which he gated that he told either Mack or Brinkman that he had a concern that plaintiffs were losing
their sorage a Wetzd’sfam. Although he stated a trid that he only told this to Mack or Brinkman in
response to their questions, he was dso impeached with deposition tesimony that he volunteered the
information to them and that, in response to a question of whether the clam was denied because
plaintiffs had no storage, he said, “[t]he information | was told by Crop Hail Management, to the best of
my knowledge, that is the reason the clam was denied.” In addition, plaintiffs argue that Hattery’s
telephone conversation with DuRussel shows that his actions were intentional and purposeful.  Although
there was testimony contrary to the evidence used to impeach DuRussdl’ s tria testimony, we need only
look to the evidence in support of plaintiffs clam to determine whether it was sufficient to rase a
question of law that must be decided by thejury. Forge, supra at 204.

In assessing the propriety of DuRussdl’s conduct, we may consider severd factors. These
include (1) the nature of the defendant’ s conduct; (2) defendant’s motive or reasons for its actions; (3)
the nature of plaintiffsS contractud interest; (4) the interests that defendant sought to advance; (5)
society’s interest in protecting the freedom of defendants to engage in such conduct and protecting
contractud relaionship such as plaintiffs’; (6) how directly defendant’s conduct influenced the breaching
party; and (7) the nature of the relaionships of plaintiffs, defendants and the parties to the contract.
SJi2d 125.04 (Comment); Jim-Bob, Inc v Mehling, 178 Mich App 71, 96-97; 443 NW2d 451
(1989). In this case, DuRussH sated that he told either Mack or Brinkman: “My concern that | told
him isthat there’ salot of acres of potatoes there, you know. He s leaving the storage over here. That



was the concern | had,” referring to the Wetzel storage facility. However, he repeatedly denied ever
telling the insurance company or Crop Hail that there was no storage. DuRussel’ s testimony that Crop
Hall told him that it denied plaintiffs claim because they had no storage is not attributable to defendarnt,
but only to the company itsdf; there is no indication that DuRussdl told Crop Hail that plaintiffs had no
dorage. DuRussH dso sad tha he volunteered such information to either Brinkman or Mack, but
never dated that he sought them out or caled them. The only evidence at trid was that Brinkman and
Mack were caling the office and stopping by for information, indluding information regarding plaintiffs
dorage abilities, and that DuRussd rdlayed his concerns to them at this time.  And in contragt to
plantiffs hypothetica to Colville a trid regarding an agent giving a fdse statement about storage,
DuRuss’s concerns about plaintiffs leaving the Wetzd storage facility were true, according to Irwin
himsdlf, who admitted that he left Wetzd sorage in summer 1992. Even if DuRussd had told Crop
Hall that there was no Storage, there was no evidence put forth a trid that he either knew this
information to be fase or that he had any improper purpose for conveying such information to Crop
Hall. Thisisthe full extent of the evidence of DuRussdl’s conduct in telling Crop Hail about plantiffs
troubles. There is no other evidence that DuRussH was in any way involved in assessing plantiffs
potato claim and, in fact, severd witnesses tedtified that agents are not allowed to make substantive
decisonsin the clam process.

DuRussd smply conveyed his concern regarding plaintiffs admitted loss of a storage facility to
Crop Hail when discussing plantiffs clam a Crop Hail’s indtigation. There was no reason st forth at
trid as to why one should doubt that DuRussdl’s concern about storage, which could be a factor in
either bad farming or actua fraud, was legitimate®> There was aso no evidence produced  trid that it
is ingppropriate for an agent to tak to the adjuster or insurance company, and in fact there was
testimony from both parties experts that an agent should properly answer questions and relay his
concerns about aclam. We note that “it is incumbent upon one representing an insurance company as
its agent to disclose, by prompt communication, al meteria knowledge of facts possessed by him or her
relating to mattersin his or her charge which it isimportant the principa should know, whatever may be
the source of his or her knowledge’ because the agent is ligble for fallure to disclose such information.
4 Couch, Insurance, 3d, 854:3; Hawkeye Casualty Co v Frisbee, 316 Mich 540, 548; 25 NW2d
521 (1947). Certainly any information relating to insurance fraud or bad farming practices would be
materid to the insurance company. However, even if the dorage information was not ultimately
“materid,” we can hardly accept the notion that an agent providing such information about an insured to
an insuror is acting in a per se wrongful or improper manner. Indeed, we believe that society has an
interest in generdly encouraging agents to communicate their legitimate concerns about claims to an
insurance company. See SJ2d 125.04 (Comment); see dso Wood v Herndon & Herndon
Investigations, Inc, 186 Mich App 495, 504; 465 NwW2d 5 (1990).*

According to the comment to SJI2d 125.04, we may aso assess the propriety of DuRusse’s
actions, in part, by consdering how directly his conduct influenced the breaching party. Pursuant to the
JNOV gandard to view the evidence in the light most favorable to plaintiffs, we accept for the purposes
of this apped that the lack of storage was the sole reason for the denid of plaintiffs clam and thus that
the contract was breached. However, even with such an assumption, we believe that DuRusse’s
influence upon such breach was at mogt indirect. See SJl2d 125.04 (Comment). Plaintiffs argue that it



was improper for Crop Hall to deny their claim because of storage. There was clear testimony &t tria
that an agent cannot make the decison to grant or deny an insurance clam and tha insurance
companies do not like their agents to become involved in the clam process. This tesimony was
undisputed. Certainly agents can and should provide information to adjusters and insurance companies
during the claim process, but it is p to those a the insurance company respongible for deciding the
clam to invedtigate information and to determine if such information affects a dam. In this casg, it is
clear that Brinkman's investigation of plaintiffS storage capacity, and subsequent inclusion of ther lack
of sorage in his specid report to Crop Hail, was the direct influence of the decision to deny coverage.
The only witness who even recdled that DuRussd mentioned the Storage issue with regard to plaintiffs
was DuRusH himsdf. Although we acknowledge that this factor is not decisve by itsdf, DuRusse’s
indirect influence, if any, is a factor that we consder gpplicable to the determination of the propriety of
his actions.

In addition, there is a lack of any improper motive on DuRusH’s part in communicating his
storage concerns to Crop Hail. See SJi2d 125.04 (Comments). He testified that it was to his
advantage that an insurance clam be paid, because an agent’s commission was the firgt thing taken out
of the clam check, so that there was a possibility that he DuRussal would not get paid if the farmer did
not get his payment. DuRusse aso said that if the farmer did not collect upon a clam, he would likely
lose the farmer as a customer. The tria court correctly stated that there was testimony that DuRussel
was, in fact, paid by Berger even though the clam was not paid. However, this does not in any way
impute to DuRussdl an improper motive and DuRussdl did indeed lose a customer as a result of this
insurance denid. Rather, it gppears that DuRussel was motivated by a legitimate business interest-- to
communicate to the insurance company, through Crop Hail, his concerns about a matter that could
possibly impact upon a clam. Although it gppears that the mere lack of storage would not be a
legitimate reason to deny an insurance clam under plaintiffs policy, it would nevertheless be a factor to
consder in determining whether afarmer actualy intended to harvest his crop.

Ovedl, there is no indication from the evidence produced at trid that DuRussd had an
improper purpose or intended to cause a breach of contract. Plaintiffs point to Ann Hattery’s testimony
that DuRussd told her that plaintiffs were not good farmers, were only farming for insurance and had no
storage, as evidence that defendants actions were improper.  However, Hattery’s testimony is not
pertinent to this issue because it does not provide evidence ether that DuRussd told the same to the
insurance company or Crop Hall, or that he intended to cause a breach. It is evidence smply of his
opinion of plaintiffs farming practices. Similarly, DuRussel’ s deposition tesimony thet “in my opinion,
you have to put the potatoes someplace before they freeze into the ground. If you have no place to put
them, | don’t believe that you should be getting paid on aclam, in my opinion,” evidences only that he
did not believe a clam should be paid under those circumstances. It does not show that DuRusse
intended thereby to cause a breach of the contract or that he acted upon this belief in any improper
manner. Indeed, there is no evidence that DuRussel even conveyed this opinion to the insurance
company or Crop Hail. Although we must view the evidence in the light mogt favorable to the
nonmoving party, this does not mean that we must blindly adopt plaintiffs bare assartions. There must
be some evidence from which to draw reasonable inferences. Here, we find no evidence in the record
that defendants acted in a manner that was improper or intended to cause a breach of contract. Since



we have determined that plaintiffs did not establish a least two dements of the tort of tortious
interference with a contract, we do not need to address the fifth dement, i.e. whether defendants in fact
caused a breach of the contract.

Although plaintiffs here may have established a prima facie case of breach of contract, any
damage from this action was attributable only to the parties who actualy breached the contract.
Faintiffs may have suffered damages for which they were not fully compensated by the settlement of the
breach of contract issue, but they cannot properly hold defendants accountable since they have not
demondtrated the elements of tortious interference with a contract. Although we are cognizant of the
deference to be accorded to a jury’s decison, the trial court must not abandon its own authority to see
that the law is followed correctly. Where the evidence falls to establish even a primafacie case, the trid
court must grant a directed verdict, or in the dternative, a judgment notwithstanding the verdict. As
evidenced by this case, there isared risk of tregting legitimate business practices as fdling within the
scope of tortious interference; thus, it is particularly important that the judiciary ensures that each of the
traditionad elements of this tort be clearly satisfied. Here, even after congtruing the evidence in a light
most favorable to plaintiffs, we conclude that the record does not show that such eements were
edablished by plaintiffs. Accordingly, we must reverse the trid court’s order denying defendants
motion for aJNOV.

Defendants argue that, in the dternative to a INOV, this Court should reverse the triad court’s
order denying their motion for a new tria and remand for a new trid. Defendants clam that the trid
court improperly dlowed plaintiffs to interject into the trid evidence of a settlement between plaintiffs
and a former codefendant, improperly dlowed James Colville to testify as to his expert opinion, and
improperly alowed evidence regarding noneconomic damages and lost profits beyond the 1992 crop
year. In addition, in Docket No. 205712, plaintiffs apped the trid court’s reduction of the verdict
amount by $297,000. However, our resolution of the initid issue in this case makes it unnecessary to
address the remaining issues raised on gpped. Zander v Ogihara Corp, 213 Mich App 438, 445-46;
540 NW2d 702 (1995).°

Reversed and remanded to the trial court for proceedings consistent with this Court’s opinion.
We do not retain jurisdiction.

/9 Stephen J. Markman
/9 Richard Allen Griffin

1 At the time of trid, both Crop Hail Management, Inc., and the insurance agency, Mutua Service
Casudty Insurance Company, had settled with plaintiffs and breach of contract clams againg them
were dismissed.

2 Plaintiffs insurance daim for beans and corn, through the same agent, broker and insurance company,
was paid in 1992.

% Plaintiffs questioned DuRussel regarding his friendship with Gary Meyer, who was renting the Wetzel
fam and dorage a the time that plaintiffs logst the storage in 1992 and who told DuRussd about
plantiffs leaving Wetzd dorage. However, there was no evidence that this friendship influenced
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DuRuss to act in an improper manner toward plaintiffs. DuRussel and Irwin had aso been friends
snce they were children.

* By the communication of such information, “the customers of the insurance companies are served
because more accurate clams investigations will result in containment of costs by alowing the insurance
companies to more accurately detect fraudulent clams, thus presumably resulting in lower insurance
premiums.” Wood, supra at 504.

® Because it is unnecessary for us to ded with the issue of damages, we take no position on the
conclusions advocated by the dissent in this regard.



